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Marketeers Beware! 
 
 
 
Introduction 
The practices of marketeers in the Queensland property market have been the 
subject of intense media interest and have caused widespread consumer concern.  
In response to these concerns the Queensland government has amended the 
Property Agents and Motor Dealers Act 2000 (Qld) (“the Act”).  Significant changes to 
the Act were introduced by the Property Agents and Motor Dealers Amendment Act 
2001 (Qld) (“the amending Act”). 
 
Implicit in the introduction of the amending Act was recognition that marketeers had 
altered their operating tactics to avoid the requirements of the Act.  The amendments 
enhance regulation and are intended to capture the conduct of all persons involved in 
unconscionable practices that have lead to dysfunction in certain sectors of the 
Queensland property market. 
 
The amending Act is focussed on a broad regulatory response rather than further 
regulation of specific occupations in the property sale process as it was recognised 
that the approach of industry regulation had proven to be inadequate to curtail 
marketeering practices and to protect the interests of consumers. 
 
As well as providing for increased disclosure obligations on real estate agents, 
property developers and lawyers together with an extension of the 5 business day 
cooling-off period to all contracts (other than auction contracts) for the sale of 
residential property in Queensland; in an endeavour to further protect consumer 
interests the amending Act provides for increased jurisdiction and powers to the 
Property Agents and Motor Dealers Tribunal (“the Tribunal”) enabling the Tribunal to 
deal with claims against marketeers.  These provisions commenced on the date of 
assent (21 September 2001). 
 
The aim of this article is to examine the circumstances in which marketeers will 
contravene the legislation and the ramifications. 
 
Marketeer Proceedings 
As mentioned the amending Act has increased the jurisdiction of the Tribunal to hear 
proceedings against a marketeer and to make certain orders in respect of conduct 
that is misleading (S 573A), unconscionable (s 573B), or a false representation (s 
573C).  The conduct must relate to residential property in Queensland. This means 
that a marketeer operating from another State but selling property in Queensland will 
be subject to the provisions of the legislation.  
 
The types of order the Tribunal may make in a marketeer proceeding are set out in s 
530A of the Act. This includes the payment of a monetary penalty, suspension or 
cancellation of a licence, disqualification from holding a licence, prohibition on being 
involved in any way in the business of selling, promoting or providing services in 
connection with the sale of residential property, and payment of compensation to a 
person suffering financial loss. Where the Tribunal is making an order that a person 
pays compensation the Tribunal should have regard to the criteria in s 530B of the 
Act when deciding the amount of the compensation. This section in effect gives the 
Tribunal a statutory discretion to award compensation having regard to the nature of 
the conduct which caused the loss. Although the Act is silent it is assumed that the 
Tribunal will not award compensation in excess of the actual financial loss suffered. 
The maximum compensation that may be awarded by the Tribunal is $50,000. If the 
compensation sought is in excess of that amount, the chief executive will make 
application (s 572C) to the District Court for an order pursuant to s 572D of the Act. 
 
(i) Who is a Marketeer 
Marketeer is defined widely in schedule 3 of the Act.  The definition is wide enough to 
include real estate agents, property developers, solicitors, accountants, financiers, 
valuers and all other parties who are involved in the sale, or promotion of the sale or 
the provision of services in connection with the sale. 
 
(ii) How is a Marketeer Proceeding Commenced? 
A marketeer proceeding may only be commenced by the chief executive filing a 
complaint in the approved form with the registrar: s500B.  The complaint will state the 
grounds for starting the proceedings; the conduct constituting the grounds and that 
an application will be made for orders under s 530A of the Act. However, where the 
compensation payable for financial loss is in excess of the Tribunal’s jurisdiction, the 
chief executive may make application under s 572C to the District Court for an order. 
 (iii) Public Examinations 
The Tribunal may, upon the application of the chief executive, conduct a public 
examination that investigates the conduct of a marketeer to establish whether the 
marketeer has contravened s 573A, 573B or 573C:s528A.  This application may be 
made either prior to or during a marketeer proceeding.  This will allow the chief 
executive to obtain information from marketeers that may lead to the commencement 
of proceedings or the issuing of a stop order during proceedings under s 528C of the 
Act. 
 
(iv) Interim Orders 
The Tribunal has power, after a marketeer proceeding has been commenced and 
upon the application of the chief executive, to make an order prohibiting a marketeer 
from engaging in conduct that is a contravention of s 573A, 573B or 573C until the 
end of the marketeer proceedings.  This “stop order” will only be made by the 
Tribunal if the Tribunal is satisfied, or is satisfied there is a reasonable suspicion, that 
the marketeer has contravened or is contravening s 573A, 573B or 573C or is likely, 
or proposing, to engage in conduct that would contravene those sections.  An order 
may be made under s 528C without notice to the marketeer, but the marketeer must 
be allowed a reasonable opportunity to show cause why the order should not be 
confirmed:s528C.  
 
(v) Powers of the District Court 
The District Court has been given power, upon the application of the chief executive, 
to:  
(a) make an order preserving the assets of a marketeer where the marketeer 
may become liable under the Act to pay compensation or to refund an amount 
of money.(s 572A)  The Court must be satisfied that such an order will not 
unduly prejudice the rights and interests of any other person and that a 
proceeding of the type listed in s 572A(1) has been commenced either in the 
District Court or before the Tribunal.   
(b) order a person, who the court is satisfied has contravened s573A, 573B or 
573C, to pay a monetary penalty to the State or compensation to a person 
who has suffered financial loss.  The District Court is entitled to make a 
monetary order up to the limit of its civil jurisdiction ($250,000.00): s572D.  
Where the court proposes both the payment of a monetary penalty to the 
State and compensation, but the person does not have the resources to pay 
both, the court must prefer to make an order for compensation:s572D(4).  
Where an order is made against a corporation, the executive officers of the 
corporation will be jointly and severally liable for any amount that is not paid 
by the corporation:s572D(5).  The executive officer may claim as a defence 
that the officer took all reasonable steps to ensure the corporation did not 
contravene s 573A, 573B or 573C or that the officer was not in a position to 
influence the conduct of the corporation:s572D(6).  In deciding the amount a 
person may be ordered to pay under s572D the court must consider the 
criteria in s 572E of the Act. 
 
Claim Fund 
An individual may make a claim against the claim fund where they have suffered 
loss due to the misleading conduct, unconscionable conduct or false 
representation of a marketeer under s 573A, 573B, or 573C of the Act: 
s470(1)(a). 
 
(i) Misleading Conduct 
Section 573A prohibits a marketeer from engaging in conduct that is misleading 
or likely to mislead in connection with the sale, the promotion of the sale or the 
provision of a service in connection with the sale of residential property in 
Queensland.  The meaning of “misleading” or “likely to mislead” will be similar to 
the meaning given under s 52 of the Trade Practices Act 1974 (Cth) and s 38 of 
the Fair Trading Act 1989 (Qld). It is likely that the Tribunal will consider both 
positive acts and omissions in deciding if the whole of the conduct engaged in is 
misleading. 
 
(ii) Unconscionable Conduct 
Section 573B prohibits a marketeer from engaging in unconscionable conduct in 
connection with the sale, the promotion of the sale or the provision of a service in 
connection with the sale of residential property in Queensland. This section 
mirrors substantially s 51AC of the Trade Practices Act 1974 (Cth).  Section 
573B(2) lists a range of matters that may be taken into account in deciding 
whether the conduct engaged in is unconscionable.  The Tribunal or court is 
entitled to consider a diverse range of matters including the relative bargaining 
strengths of the parties, undue influence or pressure exerted by the marketeer, 
breaches of the Code of Conduct, the extent to which the marketeer failed to 
advise the buyer of any risks associated with the purchase, the extent to which 
the marketeer failed to disclose relationships the marketeer has to other 
marketeers in connection with the sale, the unwillingness of the marketeer to 
negotiate the terms of the contract and whether the marketeer could have 
ascertained by reasonable inquiry that the buyer could not pay in accordance 
with the terms of the contract without substantial hardship. 
 
(iii) False Representation 
Section 573C prohibits a marketeer from representing anything in connection with 
the sale, the promotion of the sale or the provision of a service in connection with 
the sale of residential property in Queensland that is false or misleading.  
Particular instances of matters that a marketeer must not falsely represent are 
listed in s 573C(2).  Section 573C(4) deems any representation to be misleading 
where there are no reasonable grounds for making the representation.  The onus 
of establishing that the person had reasonable grounds is on the person making 
the representation: s573C(5). 
 
Sections 573 A, 573B and 573C are expressly stated to be in addition to the 
common law and are not intended to limit in any way remedies which may be 
available to a party pursuant to the common law: s573D(1).  A contravention of 
s573A, 573B or 573C can result notwithstanding the conduct may occur outside 
Queensland: s573D(2). 
 
(iv) Possible orders 
A contravention of ss 573A, 573B and 573C will only occur where a marketeer 
engages in the prohibited conduct. Unlike similar provisions in the Trade 
Practices Act 1974 (Cth), the Act does not expressly provide for a principal, 
employer or corporation to be liable for the acts of its agents, employees or 
directors that contravene these sections. Where the principal, employer or 
corporation is not a marketeer in accordance with the definition in the Act, it is 
unlikely that the Tribunal will be able to make an order affecting that person as 
they may be outside the Tribunal’s jurisdiction. However, such a person may be 
liable under the corresponding sections of the Trade Practices Act 1974 (Cth) (s 
52, 51AA or 51AC) or Fair Trading Act 1989 (Qld) (ss 38 or 39). Where the 
principal, employer or corporation is a marketeer the question will be whether that 
person has contravened ss 573, 573B or 573C through the conduct of their 
agent, employee or director.  The Act does not provide as the Trade Practices Act 
1974 (Cth) does for the conduct of the agent to be the conduct of the principal. 
The issue is therefore, whether a person can be vicariously liable for the conduct 
of their agent, which contravenes the Act, and subject to a penalty or order 
imposed by the Tribunal. It is submitted that as the sections clearly indicate a 
direct connection with the prohibited conduct and there are no sections providing 
for vicarious liability, the Tribunal may not have the power or jurisdiction to make 
an award against such a person. 
 
The Tribunal does however, have power to make an order against the directors of 
a corporation which contravenes the Act. Section 530A(5) clearly indicates that 
the directors of a corporation will be jointly and severally liable for a monetary 
penalty or compensation not paid by the corporation. The directors may however, 
defend a claim either because the director took all reasonable steps to avoid the 
contravention by the corporation or they were not in a position to influence the 
actions of the corporation: s 530A(6). 
 
Conclusions 
 
The amending Act has provided legislative “teeth” to enable both the Tribunal and the 
District Court to adequately protect the interests of consumers who may be 
prejudiced by the practices of marketeers.  In relation to claims beneath the 
jurisdictional limit of the District Court the expectation is that the Tribunal will provide 
a convenient and cost effective method of enforcement and prosecution. 
 
Anecdotal evidence would suggest that the practices of marketeers in Queensland 
have been substantially curbed by the amending Act.  To ensure effective long-term 
compliance, additional enforcement resources will be needed in the Queensland 
Office of Fair Trading.   
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